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CONSTRUCTIVE DISMISSAL

The term “constructive dismissal”, or “constructive unfair dismissal” is an often used term but one which is not actually legally defined in the Employment Rights Act 1996, the act of Parliament which is the principal guide to employment rights in UK Law.

Most people understand constructive dismissal to mean being forced to resign and broadly that is the legal equivalent of the lay persons’ understanding.

However, the employee who decides to resign in response to something his/or employer has done will not have a successful claim unless he/she can show that the employer has fundamentally breached the Contract of Employment by disregarding one of the express terms i.e. that which is written down. An example of this would be failure to pay wages because the provision of wages is an express term of the Contract of Employment.

Another way, and a very common way, in which the employee can allege that the employer has committed a fundamental breach of contract is by alleging that the working relationship has been destroyed by the employer’s actions. An example of this would be bullying and harassment or some form of recognised discrimination. Technically, this is a breach of an implied term of trust and confidence in the employment relationship. An implied term is a term of a contract, which is so obvious that it need not be written down. An obvious example is that the employer will use its best endeavours to maintain the trust and confidence in the relationship.

A common mistake that employers make however is to assume that every decision that the employee does not like can give rise to a constructive dismissal claim. The Law is very clear on the point. The employer must not merely be acting unreasonably, the employer’s conduct must constitute a fundamental breach of contract i.e. be extremely serious indeed. An employee does therefore have a fairly steep hurdle to overcome in order to bring a successful claim. 

Further, an employee must be able to show that the reason for his/her resignation was the employer’s conduct and not for any other reason, for example, that the employee was going to leave anyway to get another job.
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